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IN THE
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Holden at San Francisco.

ALASKA TREADWELL GOLD
^

MINING CO.,
Plaintiff in Error,

VS.

MAY MUGFORD,
Defendant iii Error.

BRIEF OF DEFENDANT IN ERROR
STATEMENT OF FACTS.

This is an action for damages for personal injuries

sustained by defendant in error, plaintiff below,

while walking over one of the streets, built, main-

tained and controlled bv the defendant over and

upon its mining claims in the Town of Treadwell,

Alaska.

The amended complaint alleges that defendant

below is a corporation engaged in mining at Tread-

well, Alaska; that in the month of August, 1916,

said Company owned, controlled and operated a

large building, situate upon its property and that

this building was used for amusement and recreation

purposes and was known as the "Club-house." That

in front of said building there had been constructed

a platform, set upon piling; that this platform was



used by said Company, its employees and the public

generally as a street and as a means of ingress and

egress to and from said club-building.

That at the time the defendant in error sustained

her injuries she was attending a dance and that she

was there with the knowledge and consent of the

defendant company; this dance was given in said

club-building; that when defendant in error was

leaving the building she stepped into a hole in the

platform where a plank had been broken a moment

before by some person stepping on it; that in falling

she sufTered certain injuries for which recovery is

sought.

There are allegations to the effect that the place

where the plank broke was under the control and

management of the defendant company; that this

plank was rotten and decayed and wholly unfit for

the use for which it was intended; that the defendant

knew or by the exercise of reasonable care could have

known of the condition of the plank and that the

defendant was negligent in permitting this rotten and

decayed plank to remain in the platform and walk.

The amended answer sets forth that the dance

which plaintiff attended was given by the Tread-

well Fire Department, a voluntary association, and

that the club-building where said dance was given

and the platform in front of the building, were

the property of the "Treadwell Club," a voluntary

association; that on the night of the accident one

Perry Delo and other persons, immediately before

plaintiff stepped into the hole, came running out of

the hall, jumped into the air and descended upon this



particular plank, thereby causing it to break; that

said plank was three inches thick and in good condi-

tion and but for such jumping would not have given

way, and that the entire platform had been exam-

ined and inspected by the defendant Company and

had been found sound and safe.

The reply denies the new matter contained in the

answer.

ARGUMENT.

The grounds upon which plaintiff in error seeks

a reversal of this case are the following:

I St. Refusal of the Court to sustain an objecti9n

to certain testimony given by the witness E. S. Mug-

ford;

2nd. Refusal of the Court to grant a nonsuit and

direct a verdict for the defendant (plaintiff in error)
;

3rd. Error committed by the Court in giving cer-

tain instructions.

We will dispose of these assignments in the order

of their enumeration and as taken up by counsel

for plaintiff in error in their opening brief.

I St. Did the Court err in refusing to sustain an

objection to the following interrogatory^

Int. State if you know who had charge of

the platform through which the plaintiff fell

and in which the broken plank was found and

explain fully how you know this?

Ans.: The Alaska Treadwell Gold Mmmg
Co. had charge of the Treadwell Club buildmg

and the platform in front of the same, at the

time and prior to the time, of the accident to

the plaintiff. I know this because the Treadwell

employees had repaired the platform m various
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places, and it was on the Treadwell Company's
property.

We submit the testimony was admissible under

the pleadings. Counsel argue about showing fee

simple title by record evidence. They admit in their

case and in their brief that the Club Building, plat-

form and surrounding territory is all located below

ordinary high tide and as such is not subject to

private ownership, but the title thereto remains in

the United States. How then could we show, as they

say we should have done, that the title to the place

where the accident occurred was in the defendant

company?

It was not so much a question of proving title

to the premises as to show under whose care and

control it was. The interrogatory propounded called

for a statement of fact— it was an inquiry as to

who controlled, and who exercised dominion over it.

The witness answered that the defendant company

had charge of the platform—that its employees had

repaired it and that it was upon the company's

property.

The witness states in his answer who controlled the

condition of the platform—the repairs were made by

the carpenters of the defendant—and where the build-

ing and platform were located. It appears from the

testimony of other witnesses that the building and

platform v/ere situated on the surface of defendant's

mining claims. The Company had taken possession

of the surface where it constructed the building, plat-

form and other improvements. Its assistant superin-

tendent, who had charge of all the surface operations,



examined the platform and adjoining structures, its

head carpenter and fire marshal examined the prem-

ises and made such repairs as they thought fit and the

expenses of these examinations and repairs were borne

by the defendant Company. Does not all this show,

or at least, tend to show, to whom the platform be-

longed, who controlled it and who deemed himself, or

rather, itself, responsible for its condition? Can it

have been, in view of all these circumstances, anybody

but the defendant Company. The particular inter-

rogatory propounded to the witness E. S. Mugford, as

to who had charge of the platform seems to be simply

asking in another form as to who looked after the

platform, who took care of it, and upon what obser-

vations he bases his answer.

The substance of his testimony is repeated by other

witnesses for the plaintiff and is overwhelmingly set

forth by the witnesses for the defendant.

The witness E. S. Mugford, Sr., testified without

objection (Pr. Tr., p. 72) :

Q. State who was in charge of the Treadwell
Club-house at the time plaintiff was injured.

A. Ben Leaming. . . .

Q. State if you know whether or not the de-
fendant company paid the employees who worked
in and about the Treadwell Club building.

A. The defendant company paid the employ-
ees who worked in and about the Treadwell Club
building.

Q. Do you know what mine is underneath the
club-house?

A. The Treadwell.
Q. You know what mine is underneath the

place in front, immediately in front of the club-
house?



A. Treadwell. (Test, of Edward Mugford,
Sr., Pr. Tr., p. 8i.)

Again on page 85 of the Printed Transcript, the

same witness, after testifying to having seen repairs

made in and about the platform, goes on to say:

Q. Did you ever see anybody putting any of

these carpenters to work on this place?

A. Yes sir, I have seen them working there.

The Court: The question was: Did you ever

see anybody put these carpenters to work?
A. Yes sir.

Q. Who?
A. The chief carpenter.

Q. Whose chief carpenter?

A. The Treadwell Company's chief carpenter.

And Counsel in their brief admit that repairs in and

about the platform were made by the Company and

that no charges for the same were ever made to the

Club. The Company's assistant superintendent, the

man who had general supervision of all the surface

work, including walks and platforms. See testimony

of Metzgar (Pr. Tr., p. 172), testifies that he, together

wqth the Company's head-carpenter, inspected the plat-

form and building, minutely, he says, a few days be-

fore the entertainment was given and that he had
caused repairs in this platform to be made at differ-

ent times. On pages 69 et seq. he testifies:

Q. Had there appeared any evidence of rot-

tenness on the surface?
A. I presume so, yes.

Q. Had there been any repairs made from
time to time as needed?
A. Yes, there had.

Q. How long prior to the accident did you
make that inspection?



A. Within three or four days.

Q. Had you at any time ordered the repair

of a plank there?

A. Probably so, yes.

From all this testimony the conclusion is irresistible

that the platform was under the control, care and man-

agement of the defendant Company and that, even if

the testimony of the witness Mugford, objected to by

plaintifif in error, had been erroneously admitted, it

was harmless error and was cured by plaintifT in error

itself proving and absolutely establishing by its own

witnesses the very fact intended to be established by

the objectionable question and answer.

2nd. Did the Court err in refusing to grant defend-

ant's motion for non-suit and in refusing to direct a

verdict for defendant at the close of all the testimony.

The rule of law is well settled, requiring no cita-

tion of authorities, that where there is substantial

testimony, tending to sustain the material allegations

of the complaint, motion for non-suit cannot be

granted.

In the case at bar, which was an action for damages

for personal injuries, plaintifiF alleges that in the month
of August, 1916, the defendant owned, controlled and

operated a large building located upon its mining

claims in the Town of Treadwell; that this building

was known and called the "Club-house" and was oper-

ated by the defendant as a place of recreation and

amusement for its employees; that in front of said

building the defendant had erected a platform run-

ning the full length of said building; that the plat-

form was constructed of planks placed upon piling
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and that this platform was used by the defendant and

its employees and by the public generally as a street

and as a means of ingress and egress to and from said

club-house; that in the month of August an entertain-

ment was given at which plaintiff attended; that while

coming out of the said club-house the plaintifif stepped

into a hole in the platform or street in front of the

building; that said hole had been caused by the break-

ing of a plank as it was stepped upon by some person

preceding plaintifif; that this plank was in a rotten and

decayed condition and that this condition was known

to defendant or should have been known if it had exer-

cised ordinary care and prudence in keeping its walks

and streets in reasonable repair.

It was incumbent then upon the plaintifif to prove:

(a) That the defendant maintained, controlled and

was in charge of the platform through which plain-

tifif fell;

(b) That defendant owed the plaintifif the dut}' of

keeping this place in reasonable repair;

(c) That defendant failed to do so and that in con-

sequence thereof plaintifif sufifered injury, and

(d) The amount of damage sufifered.

Let us examine the testimony and ascertain if these

four requirements were established by the testimony

of the plaintifif.

The witness B. F. Leaming testified (Pr. Tr., p. 99
et seq.) that he had been the manager of the club

building for some six years prior to the time when
plaintifif sufifered her injuries. That Mr. Robert Kin-

zie, the general superintendent of the defendant had
hired him as such manager; that his jurisdiction ex-



tended over the entire club building, but no farther.

"I had charge of the club, inside of the club."

Q. Did you have any control or any part out-

side of the club?

A. No sir, not at all ; no further than the door-

step.

Q. Did you, as manager of the club, have con-

trol over the place where this hole w^as found?

A. No sir, I had nothing to do with it.

Q. Was it (the place where the hole was) any

part of the walk you went in and out there?

A. Yes sir.

Q. Did you pass there going up and down the

different properties?

A. Passed by there, that was a thoroughfare

all the way through.

Q. Where did this thoroughfare lead to going

east?

A. Down to the end of the island, walk clear

down to the Mexican, thoroughfare through

there.

Q. Where did this thoroughfare lead to in a

westerly direction?

A. Up to Douglas.

Q. Did you see any repairs being made on that

thoroughfare?
A. I have seen them, yes sir.

Q. Describe them.
A. Put in new plank along the sidewalks and

repair the street.

Q. How close to this place (where the hole

was) had you seen any of these repairs made?
A. Close, not very far from it; close up all

around the club there, put in repairs in there.

Q. Who was it made these repairs? Whose
carpenters?

A. Treadwell carpenters, I suppose.

Q. Did the club ever cause any of these re-

pairs to be made?
A. Not to my knowledge; no sir.
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Q. Did you ever see Jack Wilson make any

repairs?

A. Yes.

Q. In whose employ was Jack Wilson?
A. Treadwell (Pr. Tr., p. 104).

Q. You say that you saw the Treadwell car-

penters repairing that walk along there at differ-

ent times?

A. Yes sir, I have (Tr., p. 114).

Q. You know the Treadwell Club was man-
aged by a board of directors?

A. Managed?
Q. Yes. They had control of the club and

hired the employees?
A. No sir, they did not hire the employees

(Pr. Tr., p. 116).

Q. Did anybody ever give you instructions?

A. Yes sir.

Q. Who gave you instructions?

A. The assistant superintendent, there is where
I got them.

Q. Did you ever get any instructions from Mr.
Bradley, the managing head of the business of the

Alaska Treadwell Company in the Territory?

A. No sir, nothing more than when he first

came there.

Q. What did Mr. Bradley tell you when he
first came there?

A. To the best of my recollection he told me
that everything would go on just as it had been;
there would be no changes in the club whatever.

The witness Leaming is supported by the testimony

of the witnesses Edward S. Mugford and Edward
Mugford, both of whom testify that the platform had

been repaired by the defendant Company and the de-

fendant shows fully by the testimony of its assistant

superintendent, the officer charged with general super-

vision of all surface work (see his testimony, p. 172,
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Pr. Tr.) that he, together with the Company's head

carpenter made an inspection of the platform and had

a number of repairs made. He testifies that it was

part of his duty to inspect the platforms, walks and

all surface work (see Tr., p. 172), and that whenever

he saw any decayed plank in the platform he would

order same to be replaced. And he performed these

services as the assistant superintendent of the Company

and in no other capacity, as fully appears from his

testimony.

The plaintifif herself testified to a conversation be-

tween this assistant superintendent and herself, occur-

ring after the accident, in which he stated to her that

he thought the plank through which she fell had been

repaired in pursuance to orders given by him for its

repair. (See testimony of plaintiff, p. 37.)

"He (the assistant superintendent) asked me
how I was ; I told him I had quite a fall ; he said,

'I should say so'; he said, 'I thought that place

was fixed, because I ordered it.'
"

With this testimony before it, would the Court have

been justified in saying that the defendant Company
had nothing to do with the platform? Did not own
or operate or control it and did not exercise acts of

ownership over it? We think not.

B. Did the defendant owe plaintijf the duty of

keeping the platform in reasonable repair?

The testimony of practically all the witnesses who
testified in the case establish the fact that the platform

was a part of the street, some designate it as a walk,

others as a street and at least one calls it a "thorough-
fare."
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The entire intervening space between the building

and the railroad track, some fifteen or twenty feet

away from the building and running almost parallel

to it, had been covered with planking.

The entire space had been covered with planking,

and was used by the Company, its employees and the

public generally to get from one part of the premises

to another. The complaint alleges that the platform

was used as a street and as a means of ingress and

egress to and from the club building. The plaintifif

testified (Pr. Tr., p. 220) :

Q. What is this platform made of?

A. Twelve inch boards.

Q. How far does it extend in front away from
the door?

A. Well maybe fifty feet.

Q. Fifty feet—to where?
A. To those rooming houses where the men

stayed; and then to the natatorium, swimming
tank and gymnasium.

Q. Is there a street going through there?
A. Yes, used by the public as a regular street.

Q. Where does the street or walk lead to?

A. It leads to the store and different mines.

Q. Going down the channel, which does it

lead to?

A. To the Mexican and the Ready Bullion.
Q. And coming up the channel?
A. To the Treadwell Store and to Douglas.
Q. Was that street or walk generally used by

the public?
A. Yes, it was.

The testimony of the witness Leaming about the

platform being used as a street, has been quoted in the

preceding sub-section of this brief. He designates it
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as a "thoroughfare all the way through." And upon

cross-examination this witness testified:

Q. That walk (leading from the Bullion

Mine to Douglas—a matter of three miles) don't

lead right in front of the club-house—that is not

right in front of the door?

A. Well, there was
Q. It passed the club-house?

A. Passed the club-house. It was a walk

—

walk over any place along there; got to go through

there if going to the Mexican; got to go by there.

Q. What I mean is this: There was a platform

connecting the club-house with that walk?

A. All connected up together, right up to the

railroad track, yes sir.

Q. The walk was probably forty feet from the

club-house?

A. I don't think it is forty feet between No. 4
bunk-house and the club. I don't think it is forty

feet from one building to the other there; you

have the railroad track between them, it wasn't

over, to my knowledge, about from twelve to

fourteen feet from the step to the railroad track.

Q. The railroad track was laid along the line

of the main thoroughfare?
A. Right along the main thoroughfare, yes sir.

Q. And that thoroughfare was separated from
the club building about twelve or fifteen feet?

A. It was all connected up. (Pr. Tr. p. 112.)

Q. People going from the Treadwell store to

the Mexican mine would not go over this plat-

form, would they—they would go to the walk, the

main thoroughfare?
A. It was all one thing, liable to walk, going

to the Mexican mine, liable to walk within two
feet of the Treadwell club, wnlk right alongside

of it, going to the Mexican mine.
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And then counsel, pressing the point as hard as

possible, questions:

Q. What I mean to say, Mr. Learning, the

people going from the Treadwell store to the

Mexican mine or any other property below there,

would not pass over this platform where the hole

was; they would not pass over the place where
the hole was?

A. Apt to walk up along close to the building,

doorstep coming through there. (Pr. Tr., p. 113.)

And the witness Martin, for the defendant, testified

as follows in answer to a question put to him by coun-

sel for defendant, concerning the construction of the

platform:

"They made this platform as a street." (Pr.

Tr., p. 153.)

Q. Were you familiar with the surface of the

platform?
A. Yes.

Q. How often did you pass over it?

A. Every day. (Pr. Tr., p. 159.)

On cross-examination this witness testified (Pr. Tr.,

p. 163) :

Q. In front of the club-house building from
the north end to the south end out toward the rail-

road track, is there anything at all?

A. In front of the building you mean?
Q. Yes sir.

A. There is a platform there.

Q. Platform. Is there a walk there too?
A. What kind of a walk do you mean?
Q. You know what is called a walk, for men

to walk over?
A. Yes, certainly.

Q. Isn't it a fact that the whole thing is
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planked over from the front of the club-house

across the railroad track and to the bunk-houses

which are opposite the club?

A. I don't believe there was any planks on the

other side of the track.

Q. But it was all covered over from the edge

of the railroad track over to the edge of the club

building?

A. It was.

Q. Wasn't the ground all covered with
planks?

A. Not on that side, on the bunk house side.

Q. Not on the bunkhouse side. Wasn't very
material. We had no business over on the bunk-
house side that night. This planking which you
say was between the edge of the club house

building and this railroad track was used for

what purpose?
A. To walk on.

Q. Who walked on it?

A. Everybody. (Pr. Tr., p. 165.)

Q. This place here, you say, is the place

where this young lady claims to have fallen

through?
A. It is.

Q. And this planking that you have described,

extended all along here?

A. Yes.

Q. And extended down here to the Ready
Bullion, or at least indefinitely?

A. Yes.

Q. And up here as far as the store?

A. Yes.

And the defendant's assistant superintendent testified

that automobiles had been driven over this very plat-

form and that he issued an order forbidding this

practice. He testified (Pr. Tr., p. 173) :

Q. Did you ever instruct or rather give orders

to jitney drivers, about coming on this particular



i6

platform as they were turning around or oper-
ating?

A. I believe I did.

And defendant's counsel asked him:

Q. Automobiles and jitneys passed over that

platform frequently and did it no harm; is that

right?

A. That's right. (Pr. Tr., p. 175.)

And further he testifies:

Q. Why did you tell them (jitney drivers)

not to go?
A. The platform had not been built for that

purpose, furthermore there was a narrow place

further on; danger to pedestrians if they run

down there.

Q. What danger?
A. Being run over with an automobile.

There is a further vast amount of testimony given

by the witnesses for the defendant showing convinc-

ingly that the defendant exercised control and super-

vision over the platform and street. It has heretofore

been pointed out that it was located over its mine;

that while the fee simple title to the surface was in

the government, the defendant had taken possession of

the surface and had erected thereon its buildings and

works, and connected them and the town of Douglas

with streets, one of which passed in front of the club

building and was the one used by the plaintifif to

reach the boarding house after leaving the club house.

The defendant's safety committee had this particular

portion of the street (platform) under its care and

whenever anything was found worn in it, it would
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cause the same to be repaired at the expense of the

defendant.

Leo Demytt, a witness for the defendant, testified

upon this point:

Q. How often did you go over this plat-

form?
A. Went over it every day.

Q. What caused you to look out for it?

A. I was on the safety committee.

Q. What was the surface condition of the

platform in 1916?
A. Sometimes a board would look a little de-

cayed or something, and I would go over it and

test it, jump on it and repair it if necessary.

Q. You had repairs made on many occasions

—whenever a board didn't seem just right?

A. Yes, I used to report to Mr. Richardson,

he was the surface inspector and I used to tell

him to look at this or that; sometimes it would

escape his notice,

Q. What happened after you reported to Mr.
Richardson?

A. Then he put in an order to the boss car-

penter and got it fixed.

Q. Who was Richardson?

A. Surface inspector.

Q. In whose employ was he?

A. Treadwell.

The witness C. W. Johnson testified:

Q. You passed over the platform at least

twice a day?
A. I did. (I walked past there every morn-

ing and every evening.) (Tr., p. 209.)

Q. How did you happen to walk over this

platform twice a day?
A. I went to and from my work.

Q. Where was it (the pattern shop in which

you worked) ?
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A. Well, it was quite a distance away from
there.

Q. In order to get from your workshop to

your home you had to pass over this platform.

A. I did.

From this testimony it seems clear that plaintiff

has sustained by competent proof her allegation that

the platform was used by the Company, by its

employees and by the public generally as a street.

The Company, certainly had taken sole and exclusive

control over it as far as the testimony discloses.

It had given orders prohibiting jitney drivers from

making use of it—because there was a narrow place

in it and in consequence possible harm might come

to pedestrians, as the assistant superintendent testi-

fies. The platform, according to defendant's witness,

was entrusted to its surface safety committee and the

surface safety inspector, Mr. Richardson, would

direct the defendant's boss carpenter to make

necessary repairs, and these repairs, according to

the witness Demytt, were made quite frequently.

The witness Wilson testifying for the defendant says

that he too had charge of the streets and walks and

that he made and caused to be made repairs in and

about the platform. It would seem absurd for the

defendant to seriously contend that it had no con-

nection with the platform. If it did not, who did?

It was in a position to throw considerable light upon

this point. All its officers and employees testify that

it exercised acts of ownership over it and is it

unreasonable to conclude that when a man pays for

having his sidewalk inspected and repaired, and issues
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orders forbidding certain persons from using his walk,

that he is the owner thereof, or at least has the posses-

sion and control thereof while he is thus acting and

giving orders? Having this platform, as a street, under

its care, control and jurisdiction, and having permitted

it to be used by its employees, and by the public in

general, and even by jitney drivers, until stopped, to

get from one portion of its premises to another and

to other places, the defendant became responsible for

its safe condition. It held it out to be used by any

one who might have need of it. The defendant had

consented to have this platform used as a passageway

—it had kept it in repair and under constant sur-

veillance as to its safe condition—it had allowed its

employees and the general public to use it for years

and the defendant, of course, had full knowledge of

that fact; and it was its duty to keep it in reasonable

repair.

It was bound to keep this passageway—this plat-

form—in reasonable repair the same as a municipality

would have to do. A municipality is held to the same

rules of diligence which is expected of private

persons.

5 Thompson on Negl., p. 417.

And the fact that the walk or street was over

private property is wholly immaterial. It was never-

theless a public walk—street or highway. The de-

fendant had made it so of its own free will and ac-

cord; it had repaired this walk, platform or street;

it had exercised ownership and control over and had
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issued orders that it should not be used by jitney

drivers in order to more fully protect pedestrians.

There is no room left for doubt but what the de-

fendant had allowed this platform to be used by

anybody who came along—was open to use to every-

body (except jitney drivers) and this public use was

well known to the defendant and was sanctioned and

approved by it.

Say the Court in

C/ricago Junction R. Co. v. Reinhardt, 85

N. W. 605,

"Where without objection the owner of a

private way has permitted the public to use it,

he owes to the public more than the duty to mere
licensees, and is liable to one injured on the way
as a result of want of reasonable care."

"Invitation has been implied where the space

adjoining a highway has been paved and its use

as a sidewalk permitted."

Grogan v. Shiele, c^c^ Am. Rep. 88.

"Where the owner or occupier of land, by invi-

tation, expressed or implied, induces or leads

others to come upon his premises for any lawful

purpose, he is liable in damages to such person

for injuries occasioned by the unsafe condition of

the land or its approaches, and under such an

express or implied invitation he must exercise

ordinary care and prudence to render the prem-

ises reasonably safe."

"If space inside the building line is permitted

by the abutting owner to remain open and to be

used as part of the sidewalk, he must exercise due

care not to place there dangerous obstructions

which may result in injury to persons lawfully on

the walk."

Rachmen v. Clark, 54 Atl. 1027.

"If a man connects a part of his own premises
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with a public sidewalk, he thereby invites the

public to treat the part so connected as belong-
ing to the sidewalk and cannot be heard to say-

that the whole is not a public way."

Tomle V. Hampton, 21 N. E. 800.

"A landowner whose conduct is such as to

induce members of the public to use a private

way under the belief that it is a public street

owes to them the same duty as if such way were
in fact a public street."

Central R. Co. v. Black, 89 Atl. 24.

This case cites

''Plummer v. Dill, 156 Mass. 426, where the

defendant, by his conduct had induced the public

to use a way in the belief that it is a street or

public way which all have a right to use and

where they suppose they will be safe. The lia-

bility in such case should be coextensive with the

inducement or implied invitation."

These authorities are squarely in point. The case

at bar has stronger features than the cases quoted.

Here there was absolutely no line of demarkation

between the building and the railroad track. It was

all one structure, one connected whole, built "as a

street" as the witness Martin testifies for the defend-

ant. (See Pr. Tr., p. 153.)

And it was incumbent upon the defendant, having

taken charge and control of the premises used as

a walk to keep the entire extent thereof in reason-

able repair.

v. 98 S. W. 562.
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Say the Court in

Sweeney v. Old Colony, 87 Am, Dec. 644:

"A mere passive acquiescence by an owner or

occupier in a certain use of his land by others

involves no liability; but if he directly or by
implication induces persons to enter on and pass

over his premises, he thereby assumes an obliga-

tion that they are in a safe condition, suitable

for such use, and for a breach of this obligation

he is liable in damages."

In the course of its opinion the Court quote:

"The owner of land having a private road

for the use of persons coming to his house, gave
permission to a builder to place materials on
the road; the plaintiff, having occasion to use

the road for the purpose of going to the owner's

house, ran against the material and sustained

injuries for which the owner was held liable.

Cockburn, C. J. saying: 'The proprietor of the

soil held out an allurement whereby the plaintiff

was induced to come upon the land; they held

this road out to all persons having occasion to

proceed to the house as the means of access

thereto.'
"

C. Did defendant fail to keep its walks and

premises in reasonably safe repair?

The testimony is clear and convincing as to the

condition of the particular plank on account of the

breaking of which plaintiff was precipitated to the

beach below. There is abundant testimony tend-

ing to show that the platform liad been built some

twelve years before the accident occurred; it had

in places become rotten and new planks and patches

had been put in. It was constructed of native lumber
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(which has admittedly less power of resistance to the

ele^ments than lumber cut in the States). The de-

fendant's own witnesses testified as to the platform

having from time to time been repaired when "signs

of rotten condition were present." •

The witness E. S. Mugford, testified upon this

branch of the case as follows:

Q. What was the condition of the planks that

had been broken as to their being sound or other-

wise and state fully the appearance thereof.

A. The plank that was broken was unsound and

rotten and had an old and decayed appearance.

Q. State when you made such examination and

state what was the appearance of the break.

A. I examined the broken plank the day after the

accident. The break appeared crumbled and rotten.

Q. What was the general condition of the plat-

form where the plank or planks in question were

broken as to their being new or old, and state how

long they had been in use at that time.

A. The plank was very old. I do not think that

particular plank had been replaced since the plat-

form was built. New planks had been put in near

the bunkhouse steps, where they were not needed so

much.

Q. State if any repairs had been made about the

platform and if so, how.

A. There had been some patches put on in vari-

ous places to repair the platform.

The testimony of the witness Edward Mugford

upon this feature is as follows:
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Q. Did you examine the boards surrounding the

hole?

A. Well, I examined the adjoining planks.

Q. What condition were they in?

A. I picked the wood away with my fingers.

The witness Learning, at page io6 of the Pr. Tr.

testified as follows:

Q. How did you find the one (plank) that broke

through?

A. Poor condition.

On cross-examination he testified:

Q. You never examined the board with a view

of finding out whether it was sound, rotten or what

it was?

A. I saw it was rotten, yes, it was a rotten plank.

Q. When did you see that?

A. I saw it that night when I covered it up,

covered up the hole.

Q. There had been new planks put in there, you

say?

A. New planks put in there for a year before

the accident.

Q. You never observed any bad planking your-

self that wasn't replaced?

A. Not to go any length of time; no.

There is ample evidence from which the finding

might fairly and reasonably be deduced that the

plank was worn out and rotten and that on account

of its rotten condition it broke by somebody stepping

on it immediately before plaintifif came upon the

scene.

The question of proximate cause is taken up by
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counsel for plaintiff in error under a separate head

and we shall treat the same accordingly.

D. AMOUNT OF DAMAGES AND INJURIES SUSTAINED.

Upon this point we have the testimony of plain-

tiff herself, her parents and that of Doctor Dawes.

The injuries and suffering sustained are described by

these witnesses in detail.

It would seem then that substantial testimony was

introduced by plaintiff below upon every feature of

the case that had to be established by her. Her evi-

dence sustains all the allegations and claims made

in her complaint and, we respectfully submit, the

trial court ruled correctly when it denied the motion

for nonsuit. Plaintiff's testimony fully showed that:

A—The platform and walk was under the sole

and exclusive care and control of the defendant com-

pany;

B—The platform had been held out by the defend-

ant to be used and had been used for years as a

public street and had thus been used by the defend-

ant and by the public in general, including jitney

drivers till stopped by the defendant, and that such

use was well known and approved by the defendant.

C—That said platform had become old and de-

fective and defendant had failed and neglected to

keep the same in reasonably safe repair.

D—That plaintiff fell through a hole in said plat-

form which had been caused by the breaking of a

plank. This plank, upon inspection, was shown to

have been decayed and rotten; other planks in the

vicinity of the hole were found to be in a decayed
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and rotten condition; some repairs had been made;

the rotten plank, after the accident, was found hang-

ing in the hole, held by the nails by means of which

it had been fastened to the stringers.

Where there is testimony fairly susceptible of an

inference or presumption, tending to establish the

material allegations of the complaint it is the duty

of the Court to deny the motion for a judgment of

non-suit and submit the question involved to the jury.

Perkins vs. McCullouyh et al., 59 Pac. 182

(Ore.).

The argument heretofore presented will largely

dispose of defendant's contention that it was entitled

to a directed verdict at the close of the evidence.

The defendant's testimony injected but two new

features into the case—it advanced a new ground for

the breaking of the plank—claiming that it was

broken by unknown persons jumping upon it, and

the ownership of the Club building and platform.

The defendant contradicted the plaintiff's testimony

upon most points but it also strengthened it. After

its assistant superintendent had testified as to what

interest he had taken in the platform as an officer

of defendant company, charged with the duty of

general supervision of all surface works, including

walks, streets and platforms, how he had ordered

repairs to be made, had stopped jitney drivers from

using the platform, had personally inspected it and

had exercised general acts of supervision, care and

control over it, there was little doubt left but what

the defendant was in the care, control and charge
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of the platform. This particular witness and others

testifying for the defendant, corroborated this state-

ment of the plaintiff that the platform was old, de-

fective, worn and rotten in places and that the de-

fendant had caused the platform to be inspected and

repaired.

If plaintiff's case was in any way weak, the testi-

mony of defendant cured this weakness.

"If the respondent (plaintiff below) when he

rested, had not proved a case sufficient to be sub-

mitted to the jury, yet the appellant (defendant

below) after the motion for nonsuit was over-

ruled, went into his defense and the respondent

then supplied his proofs so as to render them
sufficient, the Appellate Court will not review

the ruling on the motion."

Bennet vs. Northern Pacific Express Co.,

6 Pac. i6o (Ore.).

From all this testimony and the surrounding cir-

cumstances the conclusion was justified that but for

its rotten condition the plank would not have broken,

and thus a prima facie case was made out by the

plaintiff which could only be overcome by proof that

the break resulted from some other cause.

Sweeten vs. Pacific Power & Light Co., 153

Pac. 1054;

Sroufe vs. Moran Bros. Co., 68 Pac. 896;

Lichtenberg vs. City of Seattle, 162 Pac. 534.

In the first cited case the court say:

"The cause of an accident, like any other fact,

may be proven by circumstantial evidence. Here

a sufficient cause of the accident was shown.
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coupled with circumstances strongly indicating

that it was the real cause. It was not incumbent
upon respondent to negative every other possible

cause. The respondent was not required to prove

the cause of the accident beyond any reasonable

doubt but only by a preponderance."

In the second case cited the court say:

"It is true that the evidence fails to show di-

rectly and positively that the fouling of the knot

caused the accident. From the evidence, how-
ever, this may reasonably be inferred."

"As was said by us in the case of 'Abrams vs.

Railway Co., 68 Pac. 78,' where there was no

direct proof that fire that caused the injury com-

plained of escaped from the passing engine: The
respondent was not obligated to prove these facts

by the direct evidence of an eyewitness, nor by

proof which would leave them beyond the pos-

sibility of a doubt. It was sufficient if he estab-

lished them by the proof of circumstances which
lead reasonably to their inference and which ordi-

narily satisfies an unprejudiced mind of their

truth."

"The jury would be warranted in believing

from the evidence that the rope fouled and that

it would not have fouled but for the knot in it,

and that the knot was suddenly loosened, thereby

causing the cant (timber) to fall, knocking down
the platform upon which deceased was at work,

causing his death. We do not think, therefore,

that the court erred in denying the motion for

nonsuit."

And from the evidence in the case at bar it is fair

to conclude that the hole through which the plain-

tiff fell was caused by the breaking of the plank

which had previously covered it, and from the con-

dition in which the plank was found that such break-
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ing would not have occurred but for its rotten and

decayed condition.

ON THE QUESTION OF LICENSE.

Counsel in their brief labor to establish the fact

that plaintifif below, at all times, was a licensee merely

upon the premises of the defendant company. The

record discloses that the trial court took the posi-

tion that at the time the accident occurred plaintiff

had left the club building and was then upon a por-

tion of the premises, owned, controlled and managed

by the defendant company. She was not there as

a licensee but as one of the general public who had

been in the habit of using the particular platform

to get from one place of defendant's property to

another and had used this very passageway, with

the knowledge and consent of the defendant. This

platform or passageway, as the testimony fully

establishes, had been maintained by the defendant,

and having taken possession and control thereof the

defendant owed the public, including the plaintiff,

the duty of keeping the same in reasonably safe

repair. The plaintiff was upon the street when the

accident occurred—at a place where she had a right

to be and was going to a place where she had a right

to be. She was using the street or platform for the

very purpose for which the defendant company had

constructed it.

"The path across the lots had been used by the

public for a long time—so long that permission

by the owner or occupant must be presumed.

The plaintiff, therefore, was not a trespasser or

a licensee, as she used the way with the implied
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permission of those in control of the premises.

If the defendant had the control and possession

of the lot it owed the duty to the public to cover
up or fill in the hole near the path and to exer-

cise due care accordingly; and the jury was prop-
erly instructed that if the defendant was in con-

trol and possession of the premises and knew, or
by the exercise of diligence could have known
that the vault was open in time to have filled or

covered it, and the plaintiff fell therein without
her fault, the defendant was liable to respond in

damages to her for the injury sustained."

Ce Tarr vs. Ferd. Heim Brewing Co.

(Kan.), 6 1 Pac. 689.

AS TO CONTRIBUTORY NEGLIGENCE.

Counsel in their brief maintain that as a matter

of law the trial court should have found the plain-

tiff guilty of contributory negligence, and that for

that reason plaintiff should not recover. The trial

court, when this question was raised promptly ex-

plained that it could not see its way clear to come

to that conclusion and submitted that question to the

jury.

It is true that plaintiff testified that she was familiar

with the poor and dilapidated condition of the plat-

form in general but she nowhere testifies that there

were any open, visible, obvious or notorious defects

known to her. She particularly says that the place

along which she would usually walk was between

the railroad tracks where the platform was in better

condition and there is no testimony tending to show

that the dangerous condition of the platform, where

the accident occurred, was known to her. On the

contrary the plaintiff says that in coming out she
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that there were people in front of her and that she

was familiar with the place. Her testimony is:

"Q. Which way did you look as you went out

of the door?
, ^

A. I looked straight ahead, of course. I didn t

look right down, I couldn't very well ; there were

people in front of me and / iji:as familiar with

the place; I wasn't looking for the hole."

A fair interpretation of this testimony would

indicate that the plaintiff being familiar with this

portion of the platform, believed it to be reasonably

safe; that she anticipated no harm and that her

knowledge and familiarity with the place was an

assurance that the place was reasonably safe; she

knew of no obvious defects and she did not expect

and had no reasons to expect a dangerous condition

to exist at this particular place.

The law is well settled that although a person

may have knowledge of the defective or dangerous

condition of a street, he is not, on that account, to

give up traveling upon such particular street or walk,

but he is required to use care proportionate to the

known danger.

An examination of the authorities quoted by coun-

sel for plaintiflf in error in support of their conten-

tion under this heading will show that in those cases

the particular defect which caused the injury was

known to the plaintifif—that such defect or obstruc-

tion was known to plaintiff to be existent and no

proportionate care was used by him to avoid them.

In the case of Ten Broak vs. IVells Fargo & Co.,
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47 Fed. 690, quoted by counsel in their brief, the

non-existence of a railing around the platform was

self-evident and visible to everybody.

The case of Glass vs. Coleman, 45 Pac. 310, does

not state in what particular the room occupied by

the defendant was defective; but it does show that

plaintifif had been a guest at the hotel for such length

of time, prior to his accident, that he knew or ought

to have known about the alleged defective construc-

tion of the room; and say the Court:

"If knowing of such defects, he voluntarily

elected to occupy his room he must be held to

have elected to take his chances."

This case, however, seems to have been decided

upon the theory, as announced by the court, that

"the lessor is not liable for injuries to a guest

resulting solely from improvements made by the

lessee."

In the case of Reynolds vs. Los Angeles Gas Co.,

122 Pac. 962, also quoted by counsel for plaintifTf in

error, it clearly appears that the plaintiff had abso-

lute actual knowledge of the existence of the ditch

into which she walked.

Counsel lay especial stress upon the case of Town

of Gosport vs. Evans, 13 N. E. 256. An examina-

tion of this case discloses that the person injured

testified:

"I knew it was a bad place, but thought I could
pa-ss it. Had passed it before. I put on old socks

to go through this place safely; I could see the

place when I came up; knew it was a bad, dan-

gerous place but thought I could get through
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safe. Nothing to prevent me from walking next

to the fence."

In all these cases, as already stated, the dangerous

or defective instrumentality was known to the plain-/

tiflf to exist at the very place where the accident

happened.

No such train of circumstances is shown to exist

in the case at bar. On the contrary, the testimony of

the plaintiff already quoted shows fully and plainly

that she was not aware of any defective walk or

plank at the place where her accident occurred, on

the contrary that her familiarity with the conditions

of the platform induced her to step and walk as she

did. "I did not look for the hole" not expecting

any, and from what she knew of the condition of

the platform, no reason to expect any around that

particular section of it.

The case of Parkhill vs. Town of Brighton, 15

N. W. 853, quoted by counsel does not bear upon the

point in question. It was reversed because the trial

court refused to give a requested instruction upon

the question of contributory negligence, justified, the

upper court found, under the evidence.

In Corlett vs. City of Leavenworth, 27 Kan. 673,

also quoted by counsel, the plaintifif was injured while

driving over an embankment. The testimony shows

that he knew there was no railing or other protec-

tion to prevent him from driving over the bank;

when he had partly driven over and found that his

wheel was going down he stopped and, say the Court:

"He should have taken more precaution before

driving his horse on. He might have got out of
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his wagon and ascertain as to what part of the

street he was in. He did not. With the exercise

of ordinary prudence he might have compre-
hended the situation he was in when he stopped.

He was not ignorant of the bank; in driving on

he acted very negligently."

In the Ohio case quoted by counsel, Schaefler vs.

City of Sandusky, 33 Ohio St. 246, special questions

were submitted to the jury.

The jury found:

1. That the walk was in good condition except

for accumulated snow and ice;

2. That the obstruction was a natural one;

3. That plaintiff saw it and knew its nature and

character;

4. He could have (easily) avoided it.

And then the jury found a general verdict for

plaintiflf, whereupon the court entered judgment upon

the special findings, with which we find no fault.

Of course the court was bound by the special find-

ings, but the question of contributory negligence was

not decided by the court.

The case of O'Dwyer vs. O'Brien, 43 New York S.

815, shows that plaintiff was carrying a very large

basket of clothes inside a gate—the basket completely

obscuring her vision; she stepped on a plank which

she had known was for months to be loose and pro-

truding and while stepping on, she was

"looking across the street because 1 heard a lady

hollering and I looked across to see what she was
hollering about."
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Barber vs. East & W. R. Co., 36 S. E. 50, gives

no statement of the facts in the case.

Mansfield vs. Richardson, 45 S. E. 269, was re-

versed on exceptions to instructions.

Stewart vs. Pennsylvania Co., 29 N. E. 916, went

ofif on demurrer because complaint showed that plain-

tiff himself was negligent. The last case cited by

counsel for plaintiff in error upon the question of

contributory negligence is Carrol vs. Grand Ronde

Electric Co., 84 Pac. 389.

The features in that case are far from those in our

case. In the Carrol case it plainly and fully appears

that the deceased went deliberately to an electric wire

carrying 23,500 volts after he had been warned of the

danger and advised to keep away from the wire and

after he had been informed that one of his compan-

ions, one Minnick, the day before, while trying to

see if the wire possessed electric energy, had stretched

out his finger and when coming within eight inches

of the wire a flash suddenly appeared, burning his

hand and causing him to fall insensible from the effect

of which shock he had not fully recovered when de-

ceased, as the court says the evidence conclusively

shows, "evidently concluded to make the same experi-

ment that Minnick tried and in doing so was killed,"

and "after he knew how Minnick received the shock

and the warning given him by others." We confess

a plainer case of suicide could hardly be imagined.

These are the authorities cited by plaintiff in error

to sustain its contention that, as a matter of law, the

defendant in error was guilty of contributory negli-

gence.
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As already pointed out, the law does not presume

contributory negligence from the mere fact that the

party injured in passing over a street or sidewalk out

cf repair, knew of its condition, but generally the

question should be left to the jury with all the cir-

cumstances surrounding the accident.

CAty of Osage vs. Nathan Brown, 27 Kan., 74.

And this evidently was the view of the trial court

in the case at bar when it submitted the question of

contributory negligence to the jury under the follow-

ing instruction

:

".
. . if you find the company was negligent,

there would be another question for you to con-

sider then, and that is, whether or not the plain-

tiff was guilty of contributory negligence . . .

the plaintifif fell through a hole. There is not

any dispute about that. Was she guilty of negli-

gence by reason of not looking ahead of her? Con-

sider the facts and circumstances—her knowledge

or want of knowledge that the sidewalk was de-

fective and that there was apt to be a hole or

broken plank which might cause injury to her;

consider the occasion, the crowd, if any, and say,

from all the facts and circumstances that do ap-

pear in evidence, whether or not it was negligence

or want of care on her part which wholly or par-

tially led her into the hole. The whole question

of negligence and of contributory negligence,

under the circumstances, is for you to determine;

the defendant cannot be held unless it was negli-

gent—and even then it cannot be held if the plain-

tiff was guilty of contributory negligence."
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AS TO PROXIMATE CAUSE.

Counsel seem to contend earnestly that the plank

which broke, which according to the testimony was

three inches thick and from five to six feet long, was

perfectly sound and broke because two men jumped,

upon it, one after the other. They say: "Assuming

" that it was negligent in permitting the platform to

'• get into a bad state of repair, such negligence was

" not the cause of the accident." "Persons passed and

" repassed over this platform in perfect safety."

This statement reminds us of the proverb learned

in our youth:

"To the effect that many strokes fall the tree."

In the case at bar the rotten, defective and insecure

condition of the particular plank in the platform

through the breaking of which, on account of natural

decay, age and wear, the accident became possible, is

the efficient adequate cause of the injuries sustained

by plaintiff.

"Whether the particular set of circumstances

might have been foreseen or not, the fact of the

accident proves the condition to have been dan-

gerous, and if the jury were of the opmion that

reasonable prudence and care would have required

a different construction, the appellant is charge-

able with negligence for allowing the conditions

to exist as they did.

vs. , 2 L. R. A. N. S., 647.

"The question whether from the act or omis-

sion complained of the likelihood of injurious con-
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sequences should reasonably have been foreseen, is

for the jury."

Am. & Eng. Ency. of Law, vol. 21, pg. 509.

"The general doctrine is that it is no defense in

action for negligent injuries that the negligence

of third persons or an inevitable accident or an

inanimate thing contributed to cause the injury of

the plaintiff, if the negligence of the defendant

was an efficient cause without which the injury

would not have occurred."

Eskilden vs. City of Seattle, 70 Pac, 64.

"Nor can a city escape liability for an injury

caused by a hole in a sidewalk resulting from a

missing plank, where the plank was in fact loose,

though it was thrown out by a bicycle just as the

person injured was about to step upon it."

Chacey vs. Fargo, 64 N. W., 932.

"In cases of tort, the application in this court

of the rule as to proximate cause is that, where
several concurring acts or conditions of things

—

one of them the wrongful acts or omission of the

defendant—produce the injury, and it would not

have been produced but for such wrongful act or

omission, such act or omission is the proximate

cause of the injury if the injury be one which
might reasonably be anticipated as a natural con-

sequence of the act or omission."

Campbell vs. Stillwater, 20 N. W., 321.

"When two causes combine to produce an in-

jury to a traveler both of which are in their nature

proximate, the one being a culpable defect in the

highway and the other some occurrence for which

neither party is responsible, the municipality is
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liable, provided the injury would not have been

sustained but for such defect."

Ring vs. City of Cohoes, jy N. Y., 83.

''If the injur}^ resulted from one of the causes,

or from the two combined, if such cause would

not have existed but for the negligence of the city,

then it would have been liable, if there was no

failure on the part of plaintiff to exercise due

care."

Palmer vs. Inhabitants of Andover, 2 Cush.,

601.

"The statement that an independent intervening

cause arrests causation must be held to mean that

the original negligence was not present at the time

and place of the injury and did not contribute to

the injury, because if there was contribution at the

time and place there is liability. If the city by its

negligence put in motion a cause which continued

to the end and without which the injury would

not have occurred, although a third person may
have contributed to the final result, yet the city's

negligence must be held to be the proximate cause

of the injury."

Knouff vs. Logansport, 84 Am. S. Rep., 292.

"To constitute a negligent act the proximate

cause it need not be the sole cause, but it is suffi-

cient if it be a concurrent cause from which such

a result might reasonably be expected or antici-

pated."

Ead vs. Marshall, 29 S. W., 170.

"Where party is injured by the concurrent act

of two persons each is liable."

Carterville vs. Cook, 16 Am. S. R., 248.

"If plaintiflf was injured through the negligence
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of defendant the latter is liable for the injuries ir-

respective of whether the negligence of others also

contributed to the injuries."

Thoresen vs. St. Paul &' Tacoma Lumber Co.,

131 Pac, 645.

Jrd. Did the Court err in giving certain instruc-

tions?

The 5th, 6th, 7th and 8th assignments of error deal

with portions of instructions given by the court.

Counsel undertake the unprofitable task of picking

into shreds the instructions given by the court and pro-

ceed to base their arguments upon disjointed and dis-

torted portions of them, entirely disregarding the rule

that instructions must be construed together and as

whole. It will be noted that counsel, at the time of

trial, in no way assisted the court in submitting any

proposed instruction, except one, and that was given

by the court almost verbatim. It related to the degree

of care required by the defendant in error.

In the 5th assignment of error, counsel seem to take

it for granted that the court held that a highway

existed over the property of the defendant in error.

They seem to overlook the fact that the court used

the word "if." The court instructed: "if this was a

highway" (the platform used as a street).

They complain that the court used the word "high-

way" when the complaint uses the word "street."

It must be apparent that the term "highway" is a

generic term and includes streets, walks, passageways

and alleys, and such highways are found on private

property as well as on public.
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Where a man permits all the world to pass over

the streets and alleys which he has constructed and

laid out upon his lands, do not such streets and alleys

become highways?

In one place in the instructions the court uses the

word "passageway" and instructs as follows:

"It is alleged in the complaint that the space

between the Treadv/ell Club and the bunkhouse

had been used by the public as a passageway; it

was on the Treadwell Company's ground and had

been used by the public generally as a passage-

way; the Treadwell Company consented to that

and maintained and consented to the use of that

strip as a part of their general highway system.

Now if that is the case, then that becomes a high-

way—if the Treadwell Company by its conduct,

by its actions, by its course of dealing with the

public, with their employees and with Miss Mug-
ford, who was one of their employees and one of

the public generally, if the Treadwell Company
knew that this space was considered as a public

highway, then the Company owed a certain duty

to the people that used it."

That this space in question was used as a highway

is fully established. Defendant in error's assistant

superintendent fully proves this by his testimony. He

stopped jitney drivers in order to make the platform

safer for pedestrians.

Under the 6th assignment of error counsel again

pick out an isolated expression used by the court in

giving its charge. Their complaint is directed against

the use of the word "warrant." Any person reading

the charge will readily see what the court was in-

structing about. There is nowhere any indication that
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the jury could possibly have been misled by any state-

ment made by the court. Again and again the court

lays down the proposition that all that the law re-

quired of the defendant was to use due diligence in

keeping its walks in reasonably safe condition. A
substantial portion of the court's charge and the con-

nection in which the objectionable word is used, is

as follows:

"I therefore instruct you that in no event was
the defendant required to use more than ordinary

care in providing for the safety of the plaintiff

while she was going to or coming from the dance

while on the premises under the control of the de-

fendant, that is to say, the defendant was only re-

quired to use the degree of care that an ordinarily

prudent person would use under like circum-

stances . . . the defendant would not be held

to warrant the plank to be strong enough to bear

loads of greater weight than it was reasonably to

be anticipated would or might be put upon it in

connection with or incident to its use. . . ."

Jth. Assignment of error.

Counsel complain because the court did not "define

the circumstances under which there could be such a

thing as 'constructive notice.' " The portion of the

charge complained of is not set out by counsel in their

brief and it may fairly be presumed that they have

little confidence in the merits of their point.

However, to show that the court was correct in its

instruction upon the point we quote the portion of the

charge apparently complained of:

"If you find from the evidence in this case that

the defective condition of the platform— if you
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find it was defective—had existed for such length

of time that the agents or officers of the company,
using reasonable care and diligence, would have

known about it—then that is the same as if they

did actually know about it."

The rule is general that notice or knowledge will

be presumed and imputed where the means are at

hand to acquire it.

"Other defects in sidewalk may be shown to be
within reasonable distance of a place where in-

jury occurred or that the entire street or walk is

defective.

"Such testimony was admitted to show con-

structive notice of the defect in the sidewalk at

the place of injury, there being no proof of actual

knowledge."

Laruie vs. City of Ballard , 64 Pac, 906.

"Actual notice of the defect and dangerous con-

dition of the street upon the part of the city was
not necessary to be shown in order to hold it liable.

If those agents of the city who are charged with

supervision and control of the streets could by the

exercise of reasonable care and diligence have
known of the defective condition, the city will be

charged."

City of Dallas vs. Moore, 74 S. W., 95.

Besides, we respectfully suggest, if the instruction

as given by the court was not precise enough and did

not "define the circumstances under which there could

be constructive notice" as counsel claim, why did they

not ask the court to further instruct upon the point

and themselves suggest a definition?

In the eighth assignment of error complaint is made
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concerning the measure of damages as laid down by

the court to the jury. An examination of the record

Pr. Tr., pg. 394, will show the following colloquy to

have taken place between the court and counsel for

plaintiff in error, after counsel took his exceptions

to the instructions:

"THE COURT—Now, Mr. Hellenthal, in

what respect do you maintain that the instructions

on the measure of damages were incorrect?

"MR. HELLENTHAL—That is just a general

exception to that.

"THE COURT—You won't point out any-

thing?

"MR. HELLENTHAL—No, I think not."

It would seem to come in rather bad grace for

counsel now to claim that the court was wrong in giv-

ing this instruction, when at the very time the in-

struction was given the court was calling for light

and it was refused by the party now complaining.

But the measure of damages given by the court to

the jury is correct in every respect—it is practically

the same charge which has been given by the court

on numerous occasions and follows the usual form,

telling the jury the various items which they may

take into consideration, that damages are compensa-

tory and not punitive in their nature, and that the

underlying thought is fair compensation for what loss

has been suffered and injuries sustained.

REMAINING ASSIGNMENTS OF ERROR.

These deal with the verdict and judgment. While

counsel say that the verdict was not the result of calm
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and deliberate judgment, still they fail to point to any

fact which might lead to such conclusion. The jury,

in making up their verdict, undoubtedly considered

the position in which this young woman finds herself.

Prior to the accident she had been engaged in de-

fendant's store where she earned a sufficient sum of

money per month to maintain herself. More than

three years had elapsed since the accident when the

cause was called for trial. During all this time she

had not been able to earn a single dollar—during all

that time she had been dependent upon the kindness

of her parents. She had been a constant source of

expense to them during these three years. Her con-

dition, at the time of trial, apparently had not im-

proved, according to her testimony and that of her

mother with whom she has lived since the accident,

and the testimony of her physician, who had not seen

her for some time, is to the effect that there is not

only no turn for the better but rather one for the

worse. Her nervous system seems to be entirely shat-

tered. Some of her ribs are disconnected from the

vertebrae—the result of the injuries sustained—ac-

cording to competent physician's testimony that con-

dition is permanent. The plaintifif has lost in weight

considerably during the past three years or less. Her

doctor testified that during about one year she has

lost twenty or more pounds—the result of worry

—

that her mental condition is depressed and that the

dislocated ribs are the cause of her suffering constant

pain through irritation of the nerves which spring

from under the ribs.



46

There is no testimony or other circumstance tending

in the least to show that any appeal was made to

passion or prejudice or that the jury was guided or

imbued with any improper motive. From all the evi-

dence the plaintiff has a dark future before her. Her

life expectancy is, as the tables show, some thirty

years. She can perform, it is true, some light house-

work around her mother's house, but the question of

earning a livelihood for herself seems to be entirely

out of the question.

For the reasons herein stated defendant in error

respectfully prays that this Honorable Court affirm

the verdict and judgment given and entered in this

cause in the court below.

Respectfully submitted.

RODEN & DAWES,
A. H. ZIEGLER,

Attorneys for Defendant in Error.


